
P a g e  | 1 

 

IN THE COURT OF 

MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 

 

 

PRESENT : SRI S. DAS 

   Member, Motor Accident Claims Tribunal, 

   Additional District Judge,  

   Sonitpur at Tezpur 

 

 

M.A.C. CASE NO. 400 OF 2008 

 

 

Dr. (Major) Dhrubajyoti Borah   …………. Claimant 

S/o Late bangshi Borah 

R/o Official Quarter, 

Dekargaon State Dispensary, 

P.O. - Dekargaon, P.S. - Tezpur, 

District - Sonitpur, Assam. 

 

 

-VERSUS- 

 

1. Dr. (Mrs. Dimple Baruah)   ………….  Opp. Parties 

  W/o Dr. (Major) Dhrubajyoti Borah, 

 R/o Baruah Chuburi,  

 P.O. - Dekargaon, P.S. - Tezpur, 

 District - Sonitpur, Assam. 

 (Owner of the vehicle bearing Regd. No. AS-12C-2662 ) 

 Also at : 

 Dr. (Mrs. Dimple Baruah) 

 The Assam Valley School, 

 P.O. – Balipara, PIN – 784101 

 District – Sonitpur, Assam 



P a g e  | 2 

 

 

2. Dr. (Major) Dhrubajyoti Borah    

 S/o Late bangshi Borah 

 R/o Official Quarter, 

 Dekargaon State Dispensary, 

 P.O. - Dekargaon, P.S. - Tezpur, 

 District - Sonitpur, Assam. 

 (Driver of the vehicle bearing Regd. No. AS-12C-2662 ) 

3. National Insurance Co. Ltd. 

 Div. No. 10 Flat No. 101-106, 

 N-1 BMC House Connaught Place, 

 New Delhi - 110001 

 (Insurer of the vehicle bearing Regd. No. AS-12C-2662 ) 

  

  Isum Motors Pvt. Ltd. 

 NH-37A, Nikamul Satra, 

 P.O. – Tezpur 

 District – Sonitpur, Assam 

 Corporate Agent of : 

 National Insurance Co. Ltd. 

 

 

A P P E A R A N C E 

 

For the Claimant   : Sri Paramananda Kakoti, Advocate 

 

For the Insurance Company  : Sri Sudesh Singh, Advocate 

  

   

 

Date of Argument  :  12-06-2015  

 

  Date of Judgement  :  15-06-2015  
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J U D G E M E N T 

 

 

    The claim has been filed by the claimant Dr. (Major) Dhrubajyoti 

Borah u/s 166 (1) (a) of M.V. Act., 1988 claiming compensation on account of 

injuries sustained and suffered by him in a Motor vehicle Accident. 

 

The facts of the case are in under : 

 

    On 21-12-2007, while the claimant was proceeding towards Assam 

Valley School at Balipara from his house to meet his wife there, by a car owned 

by his wife, with proper care in moderate speed, and when the car reached 

Salagaon under Salonibari Police Out Post at around 11:45 PM, the car dashed 

against a roadside electric transformer due to some technical sang in the steering 

system. As a result that, the claimant sustained injuries on his person. The 

claimant was taken to Kanaklata Civil Hospital, Tezpur by the people of that 

locality immediately and thereafter after getting preliminary treatment there, he 

was referred to Guwahati for advance treatment. The claimant was shifted to 

GNRC, Guwahati on 22-12-2007, treated therein as indoor patient and finally 

released from GNRC, Guwahati on 25-12-2007.      

 

    All the Opp. Parties of this case received notice. OP. No. 1 and 2 

did not file WS and hence vide order dated 12-05-2009; this case was proceeded 

ex-parte against them. OP. No. 3, the National Insurance Co. Ltd. filed their 

written statement on 12-05-2009, which is reflected vide order dated 07-09-

2009. 

 

  The accident occurred within the jurisdiction of Tezpur Police 

Station, District - Sonitpur, Assam and a case was registered by the Tezpur P.S. 

vide Tezpur P.S. Case No. 930 / 2007 u/s 279 / 427 of IPC.  
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Written Statement of the Opp. No. 3 (National Insurance Company 

Ltd):  

  

    The Opp. in its WS stated that the present claim is not 

maintainable against this opposite party in the present form under the provisions 

of the motor vehicles act 1988 and / or rules framed there under and also under 

the terms and conditions of the policy basically for two reasons. Firstly, the claim 

petition is u/s 166 of the MV Act sine qua non which is pleading and proof of 

negligence. The claimant has stated that he was driving the vehicle with proper 

care and caution with moderate speed and hence the claim cannot proceed 

either against the owner of the car i.e his wife and consequently nor against the 

insurer. Secondly, the claimant himself was driver and hence, even if he pleads 

negligence, he cannot claim any compensation for his own negligence. 

     

    It is further stated that the answering opp party does not have 

any knowledge about the manner of accident, about the speed at which the 

vehicle was running at the relevant time, about the proper care or none care with 

which the vehicle was driven. The claimant is bound to prove those facts with 

cogent evidence. The Opp denies the averments made in the claim petition 

regarding the accident and submitted that the case of the claimant is liable to be 

dismissed. 

     On the pleadings above the following issues framed : 

 

I S S U E  

 

1. Whether the alleged accident took place due to rash and negligent driving 

by the driver of the vehicle No. AS-12C-2662 (LMV Wagon R LXI) ?  

 

2. Whether the claimant is/are entitled to any compensation and if yes, what 

will be the quantum of compensation and by which of the respondents 

this amount shall be paid ? 

 

    In support of its case, the claimant adduced himself as witness. 

Opp. party also adduced one witness. I have gone through the evidence on 

record and heard argument of both sides. 
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Decision and reasons there of  

Issue No. 1 and 2 : 

     

    For convenience the two issues are taken up together.   

    The claimant in his evidence as CW-1 stated that he has filed the 

claim petition against the Opp. Parties Dr. (Mrs.) Dimple Baruah, owner of the 

vehicle No. AS-12C-2662, Dr. (Major) Dhrubajyoti Borah (claimant himself), 

driver of the offending vehicle, National Insurance Co. Ltd, the insurer of the 

offending vehicle for claiming compensation from the Opp. Parties for his 

personal injury sustained in a road traffic accident occurred on 21-12-2007 at 

about 11:30 PM on NH 52 at Salagaon under Salonibari P.S. out post. In his 

evidence, the CW-1 has stated that during the time of accident he serving as 

Medical and Health Officer – I at Dekargaon State Dispensary under Govt. of 

Assam and at that time his gross salary was Rs. 11,000/- and prior to that he 

served as a Major in Indian Army. In his evidence, the CW-1 has stated that on 

being received a phone call from his wife on 21-12-2007 at about 10:45 PM, 

about sickness of his mother, who stayed with his wife at official residence of the 

Assam Valley School and where his wife serving as Resident Doctor, he started to 

the Assam Valley School, by the offending vehicle, owned by his wife, with 

proper acre and caution and a moderate speed from his residence situated at 

Dekargaon. On the way to the Assam Valley School, the claimant met with an 

accident at Salagaon under Salonibari Police Out Post at about 11:30, due to 

some technical snag in the steering of the vehicle, his vehicle dashed with a 

roadside electric transformer and due to that impact, he sustained grievous 

injuries to his person and became unconscious and was stranded inside the car. 

The claimant was taken to Kanaklata Civil Hospital, Tezpur by the people of that 

locality immediately and thereafter after getting preliminary treatment there, he 

was referred to Guwahati for advance treatment. The claimant was shifted to 

GNRC, Guwahati on 22-12-2007, treated therein as indoor patient and finally 

released from GNRC, Guwahati on 25-12-2007. Claimants claims for 

compensation from the owner and the driver. 

     

    The claimant has filed this case U/S 166 of MV Act claiming 

compensation. The admitted position in this case is that the claimant drove the 
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vehicle belonging to his wife. According to claimant he drove the vehicle with 

case and caution and in a normal speed but due to mechanical failure the vehicle 

dashed against the electric transformer and he sustained injuries. The owner of 

the vehicle and the insurance company have been impleaded as Opp. party in 

this case in this case.    

        

   Here I may look at the relevant provisions of the Act so that I may 

proceed with my discussion in the facts and circumstances of the case.        

     

    Chapter XI of the Act speak of Insurance of motor vehicle against 

3rd party risk. In the said chapter in Sec. 145, 146 and 147 the Act mentioned 

about as to who will be insurer and what are the requirements of insurance 

policy etc. 

   Sec. 166 of the Act provides that an application for demand of 

compensation can be made by the legal representatives of the deceased as 

provided in Section 166 of the MVA. The said provision specifically provides that 

an application for compensation arising out of an accident of the nature specified 

in sub-section (1) of Section 165 may be made by the person who has sustained 

the injury; or by the owner of the property; or where death has resulted from the 

accident, by all or any of the legal representatives of the deceased; or by any 

agent duly authorised by the person injured or all or any of the legal 

representatives of the deceased, as the case may be. 

      When such a claim is made by the legal representatives of the 

deceased, it has to be proved that the deceased was not himself responsible for 

the accident by his rash and negligent driving. 

     

    Here in this case the claimant drove the vehicle of his wife and 

met with an accident. It is contended that the claimant came out in his car on 

receipt of information that his mother who stayed in Assam Valley School campus 

suddenly fell ill and the vehicle met with an accident due to mechanical default / 

brake failure. 

     

    It is also seen from the record that the claimant made himself 

Opp. party no. 2 in this case. Now coming to the contention of the claimant that 
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he drove the vehicle with care and caution and only due to mechanical failure the 

accident occurred, there is no report from concerned authority to show that the 

vehicle met with accident due to mechanical failure.  

     

    The claimant who examined himself as CW 1 in his cross admitted 

that he is not employee in respect of the vehicle in question. It is also elicited 

from the claimant that Ext- 2 the Insurance Policy under the heading liability 

mentions “Legal liability (WC) to Driver (IMT-28) Rs. 25/-“.  

     

    On consideration of the facts and circumstances and other 

materials brought on record I find it difficult to accept that the claimant drove 

the vehicle with care and caution. Because the claimant had gone to meet his 

mother who suddenly fell ill, so in all probability he drove in high speed. That 

apart from the materials on record it is evident that no other vehicle was 

involved in the accident. 

     

    Be that as it may we find that in this case the claimant steps in to 

the shoes of the owner. So the question to be decided is whether the claimant 

being owner cum driver is entitled to get compensation u/s 166 of M.V. Act. 

     

    The Ld. Counsel for the Opp / Insurance Company has submitted 

written argument wherein it is contended that the claimant being husband of the 

owner of the vehicle steps in to the shoes of the owner and he cannot claim to 

be third party. It is also contended that the claimant is also not a paid driver and 

hence not entitle to get compensation u/s 166 of M.V Act. 

 

    In this regard I may refer to the decision in Oriental Insurance 

Company Vs Utpalesh Chakravarty (2013) 2 GLR 145 in para 6, 7 and 11 

held as follows : 

    “6. In National Insurance Company Ltd. Vs. Laxmi Narain Dhut, as 

reported in (2007) 3 SCC 700, the Apex Court laid down the law to the effect 

that where the claim relates to the own damage claims, it cannot be adjudicated 

by the claims Tribunals as setup under the Motor Vehicles Act, 1988. But it has to 

be decided by another forum i.e. the forum created under the Consumer 

Protection Act, 1985 (in short 'the CP Act'). In the Tribunal, essentially there 



P a g e  | 8 

 

were three parties i.e. the insurer, the insured and the claimants. On the 

contrary, before the Consumer Forums there would two parties i.e. the owner of 

the vehicle and the insurer. The claimant does not come onto the board. 

Therefore, there no third party is involved. 

  The said principle was reiterated by the Apex Court in Premkumari 

Vs. Prahlad Dev, reported in (2008) 3 SCC 193 and Oriental Insurance Company 

Ltd. Vs. Prithvi Raj, reported in (2008) 2 SCC 338.” 

     

    7. In New India Assurance Company Ltd. Vs. Sadanand 

Mukhi & Ors., as reported in (2009) 2 SCC 417, the Apex Court has 

espoused the law as under : 

    The liability of the insurer is either statutory or contractual. If it is 

contractual its liability extends to the risk covered by the policy of insurance. If 

additional risks are sought to be covered, additional premium has to be paid. If 

the contention of the learned Counsel is to be accepted, then to a large extent, 

the provisions of the Insurance Act become otiose. By reason of such an 

interpretation the insurer would be liable to cover risk of not only a third party 

but also others who would not otherwise come within the purview thereof. It is 

one thing to say that life is uncertain and the same is required to be covered, but 

it is another thing to say that we must read a statute so as to grant relief to a 

person not contemplated by the Act. It is not for the court, unless a statute is 

found to be unconstitutional, to consider the rationality thereof. Even otherwise 

the provisions of the Act read with the provisions of the Insurance Act appear to 

be wholly rational. 

     

    “11 In Hemlata Sahu (Supra) it has been held................ It 

was observed that “basically, contract of motor insurance seeks to indemnify the 

owner of the vehicle against liability arising out of claims of third parties against 

the insured owner out of the use of the motor vehicle. A contract of insurance 

which stipulates to any compensation for the death of the insured person himself 

cannot be said to be a contract of indemnity. If the owner of the vehicle, who 

has the benefit of indemnity is himself not covered by the policy, his 

representative, unless he be an employee covered by the first proviso to section 

95(1)(b), is in no better position in relation to the insurer's obligation or the 

absence of it”. Similarly, in the case of Mathew Koshy v. Oriental Insurance Co. 
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Ltd., 1989 ACJ 21 (Kerala), the Kerala High Court took the same view that the 

right to receive compensation can only be against a person who is bound to 

compensate due to failure to perform legal obligation; compulsory insurance is to 

indemnify the owner of the vehicle from the liability, if any, but if the owner 

himself suffers an injury in an accident, he does not acquire any right to get 

compensation from the insurance company. 

     

    In Bajaj Allianz General Insurance Co. Vs. Smrita Saikia 

and other(reported in 2011 (5) GLT 563) it is held that „the propositition 

that the Motor accident claims Tribunal having been constituted for deciding 

claims compensation in respect of accident involving the death of, or bodily injury 

to, person arising out of the use of the motor vehicle, or damages to any 

property of a third person so arising (or both), the Tribunal has no jurisdiction to 

decide any claim for compensation relating to the first party risk under provision 

of Sec. 165 of the M.V. Act 1988 was up held.‟ 

 

    The claimant side has contended that there was personal accident 

cover for the owner and there is also coverage for three unmanned persons. In 

cross of DW 1 the claimant side has elicited that extra premium of Rs. 100 has 

been paid as reflected in the policy and the insurance cover for owner of the 

insured was up to 1 lakh in case of death. I have perused Ext-2(c), the insurance 

policy, which is a comprehensive policy and I find that Rs. 100 has been received 

or personal accident coverage and the liability is up to Rs. 1 Lakh in case of 

death.  

     

     

    However, from the decision/observation in the above 

referred cases I find that even if the policy is comprehensive one and 

has P.A coverage even then when the claimant himself is the 

owner/driver he is not entitle to claim compensation either U/S 163 A 

or 166 of the Act. Moreover, it is also not established that the claimant drove 

the vehicle with care and caution. 
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    In view of what has been discussed above I find that the claimant 

is not entitle to get compensation as prayed for. 

     

    Accordingly, the case is dismissed on contest without cost. 

     

    Given under my hand and seal this 15th day of June 2015. 

 

 

( S. DAS ) 

 

Additional District Judge, 
     Sonitpur :: Tezpur 

 

  

 


